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C a n c e l l a t i o n  of s o l i c i t a t i o n  w i l l  n o t  be 
d i s t u r b e d  where  c o n t r a c t i n g  agency  d e t e r -  
mines  a f t e r  b i d  o p e n i n g  t h a t  s p e c i f i c a -  
t i o n  o v e r s t a t e s  rninimurn n e e d s .  

S p e c i f i c a t i o n  of one  of s e v e r a l  transrnis- 
s i o n s  permit ted by t h e  F e d e r a l  s p e c i f i c a -  
t i o n  o v e r s t a t e s  t h e  Government ' s  m i n i m u m  
n e e d s  when t h e  u s i n g  agency  makes no  showing 
t h a t  t h e  s p e c i f i e d  t r a n s m i s s i o n  is needed  f o r  
t h e  i n t e n d e d  u s e  of t h e  motor g r a d e r .  

C o m p e t i t i v e  a d v a n t a g e  t o  o n e  m a n u f a c t u r e r  of 
motor g r a d e r s  by u s e  of a l e s s  e x p e n s i v e  
t r a n s m i s s i o n  t h a n  used  by o t h e r  m a n u f a c t u r e r s  
of motor g r a d e r s  does n o t  r e s u l t  i n  a n  " u n f a i r "  
a d v a n t a g e .  

Deere & Company (Deere) p r o t e s t s  t h e  c a n c e l l a t i o n  of  
i n v i t a t i o n  for  b i d s  (IFB) DLA700-82-9-0350 i s s u e d  by  t h e  
Defense  L o g i s t i c s  Agency (DLA) f o r  a road g r a d e r  i n  
a c c o r d a n c e  w i t h  F e d e r a l  S p e c i f i c a t i o n  00-G-630E. 

We deny  t h e  p r o t e s t .  

The I F B  w a s  i s s u e d  p u r s u a n t  t o  a p u r c h a s e  request  from 
t h e  Un i t ed  S t a t e s  Mar ine  Corps ( U S M C ) .  A s  o r i g i n a l l y  
i s s u e d ,  t h e  I F B  s p e c i f i e d ,  u n 2 e r  "C)rt!erir;g Data, 'I t h e  
m a n u f a c t u r e r ' s  commercial power s h i f t i n g  a r r a n g e m e n t .  
P a r a g r a p h  3.9.1 of t h e  Fede ra l  s p e c i f i c a t i o n  p r o v i d e s  t h a t  
when a power s h i f t  t r a n s m i s s i o n  is s p e c i f i e d ,  d e p e n d i n g  
upon t h e  no rma l  practice of t h e  g r a d e r  m a n u f a c t u r e r ,  t h e  
g r a d e r  shall b e  e q u i p 9 e d  w i t h  one  of t h e  f o l l o w i n g  s h i f t i n g  
a r r a n g e m e n t s :  ( a )  s h i f t i n g  u n d e r  f u l l  e n g i n e  power t h r c u g h  
s u c c c s s i v e  f o r w a r d  and r e v e r s e  qear  r a t i o s ,  ( b )  s h i f t i n g  
u n d e r  f u l l  e n g i n e  power t h r o u g h  s u c c e s s i v e  f o r w a r d  and 
r e v e r s e  g e a r  r ~ t i c s  w i t h i n  r a n g e s ,  a n d  ( c )  s h i f t i n g  from 
f o r w a r d  t o  r2verse a r  v i c e  v e r s a  by a r o c k e t  p e d a l  i n  l i e u  
of a c l u t c h  peda l  w i t h o u t  h a n d s h i f t i n a .  T ~ s  F e d e r a l  
s p e c i f i c a t i o n  cilso p r o v i d e s  t h a t  one  o f  t h e  d e s c r i b e d  
s h i f t i n g  a r r a n g e r a e n t z  may be s e l e c t e d .  
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The USMC i s s u e d  a n  amendment t o  t h e  p u r c h a s e  r e q u e s t  
t o  require t h e  t r a n s m i s s i o n  s h i f t i n g  u n d e r  f u l l  e n g i n e  
power t h r o u g h  s u c c e s s i v e  fo rward  and r e v e r s e  g e a r  r a t i o s ,  
t h e  t y p e  ( a )  t r a n s m i s s i o n ,  and t h e  IFR was a c c o r d i n g l y  
amended t o  d e l e t e  t h e  r e q u i r e m e n t  p e r m i t t i n g  e i t h e r  t h e  
t y p e  ( a ) ,  ( b )  o r  ( c )  s h i f t i n g  a r r a n g e m e n t  and t o  r e s t r i c t  
t h e  p r o c u r e m e n t  t o  a road g r a d e r  w i t h  t h e  t y p e  ( a )  
t r a n s m i s s i o n .  Two b i d s  were r e c e i v e d  on  t h e  amended IFB.  
Deere was t h e  a p p a r e n t  low b i d d e r ,  

However, Champion Road Machinery  I n t e r n a t i o n a l  
C o r p o r a t i o n  (Champion) ,  which m a n u f a c t u r e s  r o a d  g r a d e r s  
w i t h  t h e  t y p e  ( b )  t r a n s m i s s i o n ,  p r o t e s t e d  t h e  amended 
s p e c i f i c a t i o n  a s  u n d u l y  r e s t r i c t i v e .  On i n v e s t i g a t i o n  by 
DLA, t h e  o n l y  j u s t i f i c a t i o n  f o r  t h e  r e s t r i c t i v e  s p e c i f i c a -  
t i o n  g i v e n  b y  USMC w a s  t h a t  t h e  t y p e  ( a )  t r a n s m i s s i o n  is 
a l l e g e d l y  t h e  l a t e s t  s t a t e - o f - t h e - a r t ,  is  more p r o d u c t i v e  
and  e f f i c i e n t ,  and ,  w h i l e  p u r c h a s e  of a g r a d e r  w i t h  t h e  
t y p e  ( b )  t r a n s m i s s i o n  wou ld  b e  less e x p e n s i v e ,  i t  would n o t  
be i n  k e e p i n g  w i t h  t h e  a s s e r t e d  p o l i c y  o f  t h e  Government t o  
procure t h e  l a t e s t  s t a t e - o f - t h e - a r t  equ ipmen t  t o  a c h i e v e  
o p t i m u m  p r o d u c t i o n  and e f f i c i e n c y .  DLA found t h e  j u s t i f i -  
c a t i o n  by  USMC t o  be  l e g a l l y  i n s u f f i c i e n t  and c a n c e l e d  t h e  
s o l i c i t a t i o n .  

Deere c o n t e n d s  t h a t  t h e  Government d i d  n o t  have  p r o p e r  
g r o u n d s  f o r  c a n c e l i n g  t h e  s o l i c i t a t i o n  s i n c e  b i d s  had  been  
o p e n e d ,  two b i d s  were r e c e i v e d ,  a n d ,  t h e r e f o r e ,  t h e  speci-  
f i c a t i o n  was n o t  r e s t r i c t i v e .  Deere q u e s t i o n s  t h a t  can- 
c e l l a t i o n  was " c l e a r l y  i n  t h e  best  i n t e r e s t  o f  t h e  Govern- 
men t , "  t h e  g r o u n d s  c i t e d  by  DLA f o r  c a n c e l l a t i o n ,  s i n c e  t h e  
u s e r  a l l e g e d  u n i n t e r r u p t e d  highway t r a v e l i n g  was needed ,  
and  i t  is  Government p o l i c y  to  procure t h e  l a t e s t  s t a t e -  
o f - t h e - a r t  t o  a c h i e v e  op t inum p r o d u c t i o n  and e f f i c i e n c y .  
Deere a l s o  a l l e g e s  t h a t  u n d e r  t h e  F e d e r a l  s p e c i f i c a t i o n ,  
which  permits t h r e e  d i f f e r e n t  t r a n s m i s s i o n s  and s t a t e s  t h a t  
one of t h e  t h ree  may b e  s e l e c t e d ,  t h e  u s e r  h a s  a r i g h t  t o  
p u r c h a s e  t h e  t r a n s m i s s i o n  which b e s t  f i t s  i t s  need.  Deem 
c h a l l e n g e s  t h e  wisdom of f a l l i n g  b e h i n d  t h e  s t a t e - o f - t h e -  
a r t  to  s a t i s f y  t h e  c o n d i t i o n  of m e e t i n g  o n l y  t h e  Govern- 
m e n t ' s  minimum n e e d s .  Deere c o n t e n d s  t h a t ,  t a k e n  l i t e r -  
a l l y , u n d e r  minimum n e e d s  t h e  Government is l i m i t e d  t o  r i g i d  
f r ame  g r a d e r s ,  r i g i d  f r ame  loaders,  manual  t y p e w r i t e r s ,  
e tc .  Keeping  up w i t h  t h e  s t a t e - o f - t h e - a r t  is  a l l e g e d  by 
Deere t o  b e ,  i n  t h e  l o n g  r u n ,  more e f f i c i e n t  and  e c o n o m i c a l  

. 
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and d e f i n i t e l y  more c l e a r l y  i n  t h e  b e s t  i n t e r e s t  of t h e  
Government  t h a n  was t h e  c a n c e l l a t i o n  of t h e  ' s o l i c i t a t i o n .  
F i n a l l y ,  Deere a l l e g e s  t h a t  Champion h a s  a d i s t i n c t  and  
u n f a i r  c o m p e t i t i v e  a d v a n t a g e  i n  F e d e r a l  p r o c u r e m e n t s  
because, o f  t h e  f o u r  major m a n u f a c t u r e r s  of motor road 
g r a d e r s ,  Champion a l o n e  u t i l i z e s  the t y p e  ( b )  t r a n s m i s s i o n ,  
which  is less e x p e n s i v e  t h a n  t h e  t y p e  ( a )  t r a n s m i s s i o n  used  
by  t h e  o t h e r  major m a n u f a c t u r e r s .  

D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  s 2-404 .1  ( D e f e n s e  
A c q u i s i t i o n  C i r c u l a r  76-17 ,  September I, 1 9 7 8 )  p r o v i d e s ,  
and  o u r  O f f i c e  h a s  o f t e n  s t a t e d ,  t h a t  a s o l i c i t a t i o n  may be 
c a n c e l e d  a f t e r  b i d  o p e n i n g  o n l y  when a c o m p e l l i n g  r e a s o n  
f o r  t h e  c a n c e l l a t i o n  e x i s t s .  A c o m p e l l i n g  r e a s o n  for  can- 
c e l l a t i o n  e x i s t s  when it is  d e t e r m i n e d  t h a t  a n  I F B  c o n t a i n s  
s p e c i f i c a t i o n s  which  o v e r s t a t e  t h e  minimum n e e d s  of t h e  
p r o c u r i n g  a g e n c y  o r  t h e  a g e n c y  a f t e r  b i d  o p e n i n g  d e c i d e s  
t h a t  the n e e d s  o f  t h e  Government  c a n  be  s a t i s f i e d  by  a l e s s  
e x p e n s i v e  d e s i q n  d i f f e r i n g  f rom t h a t  o n  which  b i d s  were 
i n i i t e d .  U f f n e r  T e x t i l e  C o r p o r a t i o n ,  B-204358, F e b r u a r y  8 ,  
1 9 8 2 ,  82-1  CPD 106. 

The F e d e r a l  s p e c i f i c a t i o n  t r e a t s  e a c h  of t h e  t h r e e  
d e s i g n a t e d  t r a n s m i s s i o n  t y p e s  as  e q u a l l y  permissible .  
T h e r e f o r e ,  w h i l e  a u s i n g  a g e n c y  may select  o n e  t y p e ,  it 
m u s t  j u s t i f y  t h a t  s e l e c t i o n  by showing t h a t  i t  is r e q u i r e d  
by  t h e  u s e  to which  t h e  motor g r a d e r s  w i l l  be p u t .  Whi l e  
t h e  u s i n g  a g e n c y  a l l e g e d  t h a t  t h e  t y p e  ( a )  t r a n s m i s s i o n  was 
more e f f i c i e n t  and more p r o d u c t i v e ,  t h e  a g e n c y  made no  
showing t h a t  t h e  demands o f  t h e  u s e s  t o  which  t h e  motor 
g r a d e r s  would be p u t  r e q u i r e d  t h e  d e s i g n a t i o n  of a p a r t i c u -  
l a r  t y p e  of t r a n s m i s s i o n .  

A l s o ,  t h e  f a c t  t h a t  t w o  b i d s  were r e c e i v e d  and  t h a t  
t h r e e  c o m p a n i e s  c o u l d  have  b i d  does n o t  e s t a b l i s h  t h a t  t h e  
s p e c i f i c a t i o n  was n o t  " u n d u l y "  r e s t r i c t i v e  i f  it unneces-  
s a r i l y  p r e v e n t e d  o n e  o r  more c o m p a n i e s  f rom c o m p e t i n g .  
Champion, a t  l e a s t ,  was p r e v e n t e d  from c o m p e t i n g  and  t h e r e  
was no  showing of a n e c e s s i t y  f o r  t h a t  r e s t r i c t i o n .  

W e  h a v e  s t a t e d  t h a t  a s o l i c i t a t i o n  p r o v i s i o n  which  
l i m i t s  p o t e n t i a l  o f f e r o r s '  f r e e d o m  t o  propose p r o d u c t s  
which  a r e  b e l i e v e d  t o  b e  s u i t a b l e  i s  a n  undue r e s t r i c t i o n  
on  c o m p e t i t i o n  u n l e s s  t h e  c o n t r a c t i n g  a c t i v i t y  c a n  e s t a b -  
l i s h  a prima f a c i e  basis  for t h e  r e q u i r e m e n t .  S i n c e  t h e  

' .  . . -.c ...-.._ ~ .--.-, ., - . - .  . . . - , - -  
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b e n e f i t  of c o m p e t i t i o n ,  b o t h  to  t h e  Government and to t h e  
p u b l i c ,  i n  terms of p r i c e  and o t h e r  f a c t o r s , , i s  d i r e c t l y  
p r o p o r t i o n a l  t o  t h e  e x t e n t  of c o m p e t i t i o n ,  a c o n t r a c t i n g  
agency  may impose a r e s t r i c t i o n  o n  t h e  c o m p e t i t i o n  o n l y  is 
it can be shown t h a t ,  a f t e r  c a r e f u l  cons idera t ion  of a l l  
r e l e v a n t  f a c t o r s ,  t h e  r e s t r i c t i o n  is deemed n e c e s s a r y  to  
meet t h e  a g e n c y ' s  minimum n e e d s .  
p o s i t i o n ,  therefore ,  t h a t  r e s t r i c t ions  on  c o m p e t i t i o n  need 
n o t  be  r e g a r d e d  a s  undu ly  r e s t r i c t i v e  when t h e y  r e p r e s e n t  
t h e  ac tua l  n e e d s  of t h e  agency .  The adequacy  o f  t h e  
j u s t i f i c a t i o n  for a r e s t r i c t i v e  p r o v i s i o n  is  e v a l u a t e d  n o t  
s i m p l y  i n  r e g a r d  t o  t h e  reasonableness  of t h e  r a t i o n a l e  
a s s e r t e d ,  b u t  by examin ing  t h e  a n a l y s i s  g i v e n  i n  s u p p o r t  o f  
t h o s e  reasons.  Data Card C o r p o r a t i o n ,  O r b i t r a n  D i v i s i o n ,  
B-202782, October 8 ,  1981, 81-2 C P D  287. 

T h i s  O f f i c e  h a s  t a k e n  t h e  

Were a l s o  a l l e g e s  t h a t  Champion h a s  a d e f i n i t e  and 
" u n f a i r "  a d v a n t a g e  because it c h o o s e s  t o  p roduce  a motor 
g r a d e r  w i t h  a less e x p e n s i v e  t y p e  of t r a n s m i s s i o n  a n d ,  
t h e r e f o r e ,  c a n  p resumab ly  s u b m i t  a lower b i d .  However, we 
have r e c o g n i z e d  t h a t  f i r m s  may e n j o y  a c o m p e t i t i v e  advan-  
t a g e  by v i r t u e  of t h e i r  own p a r t i c u l a r  circumstances and 
t h a t  t h e  Government is  n o t  r e q u i r e d  to  e q u a l i z e  t h e  advan-  
t a g e .  Ronald Campbel l  Company, B-196935, December 19 ,  
1979, 79-2 CPD 424. 

S i n c e  t h e  d e t e r m i n a t i o n  by  DLA t h a t  t h e  s p e c i f i c a t i o n  
was undu ly  r e s t r i c t i v e  is n o t  u n r e a s o n a b l e ,  w e  w i l l  n o t  
d i s t u r b  t h e  c a n c e l l a t i o n .  U f f n e r  T e x t i l e  C o r p o r a t i o n ,  
supra.  

Acting Cornptrol l e  E G e n e r a l  
of t h e  U n i t e d  S t a t e s  




